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Foreword 


|/TH the present issue of this bulletin The National Conference of Bar 
Examiners enters upon tts new undertaking as a permanent agency 
designed to be of service to the members of the various Boards of Bar 
Examiners of the several states. The first meeting of the Conference 
was held at Atlantic City, September 16, 1931, and a permanent or- 
ganization effected. With much enthusiasm the undertaking of having 
an organization to bring the various Boards of Bar Examiners into closer re- 
lation throughout the whole year was set in motion and is now an accom- 
plished fact. 


This introductory word we wish to address to all who are interested in 
the important matter of legal education, and particularly to the members of 
the law examining boards and the character committees of the several states. 
This Conference wants to be of service to you. Its aim is the raising of the 
standards both as to knowledge of the law and fitness of character of those who 
are to become future members of the bar of this country. From these same 
members our judiciary of the future will be selected. It is believed that in 
helping the individual examiners and individual boards to solve some of their 
problems this organization will justify its existence. With the thought that 
the time has come for such an agency, this Conference has been formed. Whether 
it succeeds or fails must depend upon the interest and support which you give 
toit. This interest and assistance we ask. 
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Present Aims and Objectives of Conference 
of Bar Examiners 


Experience will play a large part in directing the aims of The 
National Conference of Bar Examiners. The method of trial and 
error will have to be used and, particularly, the methods employed 
to obtain results will be subject to change. However, it is reason- 
ably safe even now to lay down certain broad, general principles. 
In the resolution of organization which we adopted at the Con- 
ference in Atlantic City, it was set forth that the Conference was 
‘‘formed for the purpose of increasing the efficiency of the state 
boards in admitting to the bar only those candidates who are fully 
equipped both from a standpoint of knowledge and of character 
to serve as lawyers, and also to study and to cooperate with the 
other branches of the bar in dealing with problems of legal edu- 
cation.”’ 


These objectives may be somewhat elaborated on. In the first 
place, we believe that the examiners as a whole recognize the de- 
sirability of improving the standards of general education and 
legal training of candidates for admission to the bar in many 


- states where these are still low. 


In the second place, there is no doubt that much can be done 
to bring about more thorough investigation of the character of 
the applicant for admission to the bar. Pennsylvania is perhaps 
as advanced as any other state in this regard as the candidate 
must prove his moral fitness at the time he begins to study law 
and at the time he applies for final admission. The County Char- 
acter Committees in that state put a great deal of time and atten- 
tion on finding out about the young men who come before them. 


In the third place, a great deal can be done to improve 
present methods of ascertaining the knowledge and fitness of can- 
didates who have been admitted to the bar of some other state and 
apply for admission on motion. 


In general, of course, the objective of improving the quality 
of bar examinations as a whole and their reliability as tests of 
the legal knowledge of the candidate, must be kept in mind as of 
paramount importance. 














Ideals and Problems forja 
National Conference of Bar Examiners” 


By Puiuie J. WICKSER 


Secretary of the New York Board of Law Examiners and 
Chairman of the First Meeting of The National 
Conference of Bar Examiners 


The meeting here assembled is a Conference of Bar Exam- 
iners. The phrase connotes two ideas. Each of us is estopped to 
deny that he knows why a Bar Examiner is, — or, at least, that 
he did until he came here. Conferences, however, are like suns in 
the heavens. Some, in full glory, radiate light and heat in every 
direction. Some are mere burnt-out cinders, illuminating nothing 
visible to the naked eye. And some, again, are virgin and nebu- 
lous—much too gaseous, indeed, even to have acquired an orbit. 
The function of an address-making chairman varies in respect 
of these bodies. In the case of the glorious ones, he is expected to 
promulgate dogma, pontifically. With the cinder-like kind he 
sometimes gets mislaid, or he can stay at home, if he likes, with- 
out being missed. But with the younger, plastic type his duty is 
to chart a course, and consolidate, through skillful generalization, 
tangential energies, and divergent aims. 


This is not so easy. I remember listening, once, to three 
philosophers expound the simple problem: ‘‘What is the mean- 
ing of life?’’ Said the first: ‘*Thanks to the little red school 
house, and to the fact that I love my brother, all is for the best in 
this best of all possible worlds.’’ Said the second: ‘‘A horrid 
man named Rousseau spoiled everything by inventing democracy. 
Life is made up of annoyances, especially the Eighteenth Amend- 
ment.’’ Said the third: ‘‘One really can’t say. There are too 
many variables.”’ 

What, then, is the meaning, and what may be the aspirations 
of a National Conference of Bar Examiners? Can anyone say, 
or are there ‘‘too many variables?’’ The reigning dynasty at 
Washington holds to the theory that if you want to solve a prob- 
lem you must first survey the whole field and find out all the facts. 
For this purpose it usually recommends a commission, risking 
confusion in the search for truth. Nevertheless, the fact-finding 
business is usually helpful in the end. There is seldom progress 


*This address was delivered at The National Conference of Bar Examiners at Atlantic City, September 16, 1931. 


+ 








without definition. In our endeavor we shall undoubtedly find 
that there are, indeed, differences of point of view, of scope and 
situation, to be noted. Some, to be sure, can, upon examination, 
he cast out, as plainly insignificant. But the task will remain of 
finding a workable common denominator in terms of effort, which 
we can all accept and which may serve to measure the obligation 
of each of us in a common eause. 


To the modern mind, the idea of membership in one or an- 
other of the great professions has become inextricably entwined 
with the idea of education. Experience, however wide, if unor- 
dered, is no longer a readily acceptable substitute. But education 
itself is founded on experience. It may be said that education is 
substantial and varied experience by a mind that is perceptive, 
rational and retentive. Schools exist to provide such experience, 
actually, and, vicariously, through a presentation of the records 
of the race. The science of pedagogy, which once concerned itself 
chiefly with the relationship between tutor and pupil, or at most, 
with the relationship between the teacher and an isolated small 
group, has come to be concerned with vast masses. The units com- 
posing them are, for the most part, treated as though they were 
exactly alike. At the same time, such treatment is deplored on 
all sides as a great misfortune, for, it is said, we very well know 
that far from being alike. each is, in fact, quite different from the 
other. We are supposed, in this country, to have the greatest 
system of primary schools in the world. We also have a good 
many colleges, some of sorts. The mechanics and the regimentation 
of ideas which made the whole structure possible also pro- 
duced a system of edueation which, like Topsy, more or less ‘‘just 
erowed,’’ without the benefit of conference or introspection. Prac- 
tieal considerations left but little time for articulate theory. 


Nevertheless, it is a system. Its component parts are begin- 
ning to realize that they. collectively, bear a relationship to the 
particular problems of life in the Twentieth Century, and that 
this collective relationship is different, broader, and, perhaps, 
more important than their individual relationship. As a result, 
ideas which would, indeed, have been thought fantastie thirty 
vears ago now give rise to investigations in strange new fields. 
The god of democracy is affronted daily by some who have the 
temerity to suggest that a considerable portion of those who an- 
nually present themselves at the campus gate are not educable 
at all, and that, in any case, the members of no group are equally 
eduecable. Others make the serious charge that, for each student 
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whose natural aptitudes are developed by his college, half a dozen 
are channelled wrongly, or are not guided at all, as to the larger 
aspects of their lives. While admitting that there are doubtless 
some blacksmiths who would have made good lawyers, these critics 
insist that there are altogether too many lawyers who should have 
been blacksmiths, and they are not silenced by the fact that doting 
alma maters and, unfortunately, nodding bar examiners, have cer- 
tified to the contrary. The interests of society as a whole are in- 
creasingly being used as the test by which to judge the entire edu- 
cational system, and the ideas upon which it is founded. To dis- 
cover the net result of the joint efforts of all educational agencies 
has become more important than to judge them individually. 


I shall not labor the point, for it goes without saying that the 
net results of the system are not altogether satisfactory. Conse- 
quently, many assume that there must be something wrong with the 
svstem. They are busy examining it to see where it is balanced, 
where unbalanced. They are investigating the workings of each 
of its constituent parts. Preparatory schools, it appears, would 
do well to indicate to the colleges something more about the ma- 
terial they send than ean be discovered by the words of grecting 
and certificates embossed upon a diploma. Professional schools 
could do better work, it is said, if the colleges would detect in ad- 
vanee the undeniably considerable portion of entrants for whom 
the law, or medicine, or engineering, as the case may be, is clearly 
a mistake. And the great world beyond wants help to correct a 
condition, so dislocated, that agriculture, for example, can not 
he made to vield a decent living because it is under-organized, 
and the professions, through overcrowding, bring disillusion, 
failure, and, often, obliquity, into the lives of quantities of voung 
people. whose native and ineradicable deficiencies had, from the 
start, foreclosed them from personal success or constructive social 
effort. Great industries have seen these truths more clearly than 
we have. The General Electric Company, for instance, maintains 
a Laboratory of Human Engineering. In the words of its director 
it asserts that: ‘*‘The application of (the) science (of education 
and examination) to the study of man must be inspiring, not dis- 
heartening, strengthening, not weakening; must first aim to prove 
to each individual that he possesses a unique combination of abil- 
ities, one which the world has perhaps never seen before, and one 
which he ean use to new purposes, to create new things, new 
thoughts; and having convinced him of his strengths, must then 
show him in what practical concrete ways he ean best use his par- 
tieular combination of echaracteristices.”’ 
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It will profit this conference nothing to subseribe* to these 
lofty ideals unless it can see itself in some way related to their 
achievement. But even the conviction that we are thus related 
will motivate no very constructive effort unless we first fashion 
some thought and language by means of which we can easily and 
smoothly fall into step. Whatever we decide to be true must be 
true for every Board, wheresoever and howsoever situated. To 
see ourselves in action we must assume at the start that we are al- 
ready an integrated group. We may then analyze what such a 
group could do, if it existed, in the way of constructive social 
work; in what ways it could be tied into the whole educational 
system, and wherein it has a power, which no other agency 
possesses, to correct evils and improve conditions. I freely admit 
that this implies the reconciliation of tremendous divergencies in 
our individual situations, and, furthermore, that it involves the 
slow ineubation of ideas, through what shall, perhaps, be painful 
vears of trial and error. Being neither prophet nor autocrat I 
can not indieate to you, here and now, all the problems you shall 
wrestle with as those years pass by, but I ean set forth a few which 
undeniably exist today, which are related to the whole scheme of 
education, and experience with which is peculiarly ours. All of 
them are of such a nature that, if we are to help solve them, they 
must be approached by us collectively and not individually. 


We know, for instance, that the Bar, today, is overcrowded, 
and is becoming more so. Each year there is more jostling and 
less room. Conservative estimates indicate that we are admitting 
at least 10,000 annually, which is probably twice the quantity nec- 
essary for a national Bar of 150,000 to keep pace with the popu- 
lation. Three years ago we examined 17,000 applicants, and passed 
54% of them; last vear, we passed 48% of a few thousand more. 
By such severities we persuade ourselves that if the Bar is be- 
coming overcrowded it is through no fault of ours, for do we not 
certify to the schools that they are but 50% efficient? Into the 
breach we step with our standards, the perfection of which, we be- 
lieve, justifies the frustration of some 9,000 individuals annually. 
These unfortunates, to be sure, had no way of discovering their 
own deplorable unfitness until they applied to us, for before doing 
so they had received repeated assurances from our educational 
system that they possessed both aptitude and equipment for the 
law. True, the pronouncements of the educational system are not 
binding on us, but neither are our pronouncements binding on it. 
Yet, considering the figures cited, we can not both be right. Even 


*Johnson O'Connor. “‘Taking @ Man's Measure.”” 147 Atlantic Monthly, pp. 689, 698. June, 1931. 
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assuming that both are right, the public could justly complain 
that the whole scheme is crazy and wasteful—and the public is 
complaining. We, on our part, would be better able to maintain 
our position, if we could show that the standards of measurement 
on which we rely worked consistently with themselves. Unfor- 
tunately, such data as exist seem to show that nearly all of those 
whom we initially reject satisfy us after a few more attempts. 
What have they been doing in the interim? Taking cram courses, 
serving clerkships wherever they can—and this in the face of an 
ov erwhelming opinion that the modern law office is but an in- 
different ‘place in which to learn the law—and earning a livelihood 
in fields other than that in which they had prepared themselves. 
The class examined in New York last March contained 270 appli- 
eants who had previously been rejected three or more times. They 
had been out of law school from two to five years. Half of them 
had positions in law offices. Of the remaining half, 27 were doing 
restricted legal work, such as examining titles, but 69 were oc- 
cupied as salesmen, accountants, brokers, and the like, and 41 had 
no occupation at all. Still another hundred, representing a third 
of those who had graduated the previous June, but who had failed 
twice, were either unoccupied, or, from morning to night, were 
pursuing occupations in no way related to the law. Altogether, 
therefore, there are, each year, several hundred men in the State 
of New York who are supposed to be continuing their study of 
the law, not their study of the art of examination cramming. They 
are doing so in a manner which the state thinks is a poor one, for 
it declines to allow them to take the examination in the first place 
unless they study law in a better manner. Certainly, in theory, at 
least, some inconsistency seems present in our position. In effect, 
we say to the initial failures: ‘‘You were inadequately prepared 
by the schools which you attended, and are unacceptable. Expe- 
rience shows, however, that you will probably render yourselves 
acceptable by taking one or two vears of preparation in ways 
which anyone can see are decidedly inferior to the inadequate 
preparation which we think the schools gave you. This additional 
preparation will probably not make you better lawyers, but it will 
undoubtedly tremendously increase your ability to annie 
through any examination that ean be invented.” 


To generalize, any system of examination which passes less 
than 60% of those first applying, but which eventually passes 
more than 80% of the whole number, indicates first, that it has not 
been properly related to the educational system whose products 
it judges; second, that it is serving the public but indifferently 
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well by saddling upon it much of the very material from whieh it 
was designed to afford protection; and third, that there is some- 
thing wrong with the educational system itself, to correct which 
will require both the knowledge and the cooperation of those in 
charge of the final examinations. 


To state the problem is not to solve it; it is a difficult prob- 
lem, however approached. We think we know something about 
examinations but, in fact, there are many aspects of them concern- 
ing which we know very little. The same examination functions 
differently when given to fifty students than when given to a 
thousand; when given anonymously than when supplemented by 
personal data or oral test; when tried the first time than when 
tried by repeaters. It is our business to find out all we can about 
examinations, to assemble data about them, to exchange critiques 
of them, and to detect and describe those factors which are con- 
stant under all conditions, and those which are variable. These 
things none of us can do individually; their accomplishment re- 
quires a permanent organization with faith and a will to progress. 


Again, what should be done about the student who fails? 
Should he and his examination paper be sent back to the school 
from which he came, with notice that we shall not examine him 
again until that school has considered his individual case, helped 
him to make up his deficiencies, and recertified him to us? Have 
the schools any moral responsibility as to their failures? Are 
they, in any sense, guarantors of their products to the public? 
Some such scheme would, at least, be an improvement upon today’s 
method of allowing the failures to go to cram courses and hit-or- 
miss offices, and perhaps it is a good idea. But will it work? 
No one here knows, or could insure its trial, if he did. The law 
schools do not know, either. We, collectively, are probably in a 
better position to analyze and set forth what should be the true 
post-graduate relationship between the law schools and the men 
who fail our tests than is any other body, but we shall do so only 
on condition that we first believe we can, and ought to. 


The problem of volume appears to be here to stay, for some 
years at least. It is not at all that it will be dissipated by economic 
depression or by the raising of pre-legal educational standards. 
The long range figures are strong the other way. It must be re- 
membered that during the last forty years, while the population 
doubled, college enrollment increased five-fold, and law school 
enrollment ten-fold. During the same period the national wealth 
-inereased six times, and the per capita wealth, three times. These 
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figures simply underscore the significance of the belief of the 
American people in the value of education and in the advantages 
which membership in a profession secures. The profession of the 
law is going to be made to stand all the traffic it will bear. This 
means either that volume shall be fought blindly, or, that what 
is in fact a flood shall, in some way that is fair to all, be controlled 
and made wholly useful. It raises a question for courts and legis- 
latures which is both practical and normal, to-wit: Whether a 
man shall be forever debarred from practicing a chosen profession 
on the basis of evidence derived solely from an examination which 
he has failed a given number of times. It raises a question for the 
Bar, whether wholly or partially organized, of how to assimulate, 
direct and control more units than it has ever had any experience 
in handling. It raises a question for every law school, and ulti- 
mately for every college, of how something in the nature of a final, 
negative decision can be reached, with accuracy, in the case of any 
student, just as soon as the evidence in his individual case shows 
that it should be reached. It is true that these questions will 
eventually be solved even though Boards of Bar Examiners ignore 
them, but it is also true that they will be solved better and more 
speedily if the combined special experience which those Boards 
have is made available. 

It is not, however, necessary for us to attempt the solution of 
all the problems of civilization, or to ride at windmills, if wind- 
mills they be, in order to find reasons for a National Conference 
or Association of Bar Examiners. There are many problems lying 
close at hand, the solution of which awaits our united effort. The 
Board of any single state by concentrated intelligent effort, un- 
questionably can improve matters in respect of admission to the 
Bar in that state. But if its achievements and the technique by 
which they were accomplished are left to become known only 
through rumor and legend, thought and effort which were fruitful 
locally are wasted nationally. It will not do to say that conditions 
throughout the several states are so different that what is true for 
one is more than often not true for the others. Though not iden- 
tical, the conditions under which we work are similar. The most 
important considerations affecting admission to the Bar are basic, 
and they are true wherever any pretense of investigation is to-be 
made of a candidate’s fitness or worthiness to practice law. 

One of such important considerations touches the problem of 
ethics. Slowly, through the centuries, its leaders have taught the 
profession that membership in it implied a certain discipline of 
thought and action. There grew up, if you like, received ideals of 
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a way of life. The device by which they were vitalized was simple 
and effective. The young lawyer’s mind was stored with certain 
word-pictures which indicated how the typical lawyer—in psycho- 
logical terms—how the group, or the clan to which he belongs, 
acted in a given situation. The voice of the clan, the force of its 
dictates, is strong in every situation in life. When an individual 
lawyer struggled with an ethical question touching his own actions, 
the picture of how the group demanded that that question should 
be answered had to be dealt with. In his initial missteps, there- 
fore, the ordinary lawyer had, first of all, to obliterate this pic- 
ture; he had to struggle to do wrong. The struggle itself 
was a protection to the group. It retarded the formation of 
anti-group habits, which, in themselves are, functionally, noth- 
ing more than a rebellion against group teachings and ideals. But 
in order to insure that the struggle would take place the group 
idea had to be kept alive and active in the mind of each lawyer. It 
was kept active by his being made to feel that he ‘‘belonged.’’ 
Only through membership in it could he become part owner in the 
economically valuable franchise which, actually and historically, 
the group alone secured from the public. It alone had made the 
public believe that the functioning ideals and disciplines which it 
had developed and proclaimed were, as a social matter, worth the 
price, and that the special sources of revenue which society con- 
sented that the Bar should have, were well earned. Thus, when 
group consciousness is strong the ordinary lawyer can not easily 
separate ideal values from economic values. The psychology of 
ethics, mechanically regarded, is social, not individual. It is 
founded on the creation of a sense of social values, than group 
values, before personal ethical values emerge. It is easy to see that 
a quickened group consciousness, which is an emotional, rather 
than a verbal reaction, is an integral part of the mechanism. When 
it becomes dim the functional energy of ethical concepts scatters. 
Investigations and excursions which result in spanking various 
wayward individuals are confronting spectacles, but in themselves 
they do not repair the mechanism. The difficulty in this country 
is that the last generation has allowed the basic group concept of 
the Bar to become so attenuated that admission to it imports little 
more, in the emotional field, than a vague sense of contact with a 
far-off abstraction called the state. Luncheon clubs and feder* 
ated ditch-diggers know the value of heightened group conscious- 
ness and of solidarity of feeling, as well as of thought. They know 
how to make them work. The Bar, for the most part, throws them 
away. 
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What is to be done to improve ethics and to raise the stan- 
dards of professional conduct, is, nowadays, much discussed. It 
seems to be a question which concerns the leaders, the Associa- 
tions, and their committees. It also concerns the schools where 
young people are, or should be, taught, not only the law, but how 
to be lawyers. Can legal ethics be taught in a class-room? Do 
they take root more firmly in minds which first have been exposed 
to the arts and sciences? It is yet to be shown that the real absence 
of ethical sense can be detected by an examination. How early in 
a man’s life can reliable data be acquired upon which to base an 
estimate of his character? Is a system of universal sponsorship 
for juniors the solution, or are the sponsors themselves too varie- 
gated for evangelistic purposes? But little study has as yet been 
given to the part which Bar Associations, as such, may play in 
cooperating with Character Committees. It would be a bold Con- 
ference that undertook to answer all these questions. It would be 
both a generous and courageous one that admitted, for each Ex- 
aminer and all Examiners, some obligation in the premises, to 
discharge which involves disinterested study, and consultation 
and cooperation, with courts and Bar Associations and educators. 


If such a Conference ever takes permanent form, it will, 
doubtless, study and report on these and many other problems. In 
planning this initial one, your Committee has hoped to stimulate 
and enlarge interest in some of them by arranging for this morn- 
ing’s session to be followed by four Round Tables. Their leaders, 
with the help of those who have consented to assist, will present 
for your consideration the subject matter covered by these topics: 
(1) Raising the Standards of Ethics, Character Examinations 
and the Junior Bar. (2) Overcrowding of the Bar, The Prob- 
lem of Repeaters, Aptitude Tests. (3) Yes-No Questions and the 
Flexible Pass Mark. (4) The Essay Type of Question and Oral 
Examinations. 

In order to capitalize the undoubted gain which will accrue 
from our discussions today, it would seem advisable that we for- 
mally make provision for serious and intensive work, to be done 
during the coming year, by a committee of this body, on one or 
more of these subjects. Perhaps the problem upon which we may 
most reasonably be charged with having settled convictions is the 
form and content of an examination for admission to the Bar. 
There is, unfortunately, no general agreement in practice on this 
subject. What is a good essay type question? Should a candidate 
be asked ‘‘What is the Rule in Shelley’s Case?” or should he be 
required to analyze the legal significance of a complicated recital 
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of the activities of A, B, C, D, Eand F? Why, if 150 short form 
Yes-No type questions are asked, do the number of right answers, 
on each successive examination, tend to average about 112? Why 
does the examination seem to act as a fairly complete barrier to 
the men who have tried five times, or oftener, but return as many 
with high marks, proportionately, from the groups trying the 
third or fourth time, as from the group trying the first time? I 
think these are questions which we can tackle and towards the 
solution of which we can, as a national body, make progress. By 
giving a little time to them ourselves, and through committees, 
and by employing such secretarial help and expert assistance as 
Wwe may need, we can, in a comparatively short time, throw a great 
deal of light where light is needed. We shall want, first of all, 
some central office and exchange by which information may be 
made available for each of us. Naturally, a considerable body 
of data will have to be assembled. Incomplete and inaccurate 
data are worse than none; an obligation rests on each of us, there- 
fore, to render full and ‘prompt, assistance. Those of you who 
have received the questionnaire circulated by the Resear ch Bureau 
of the California Committee of Examiners can appreciate the 
thorough and scholarly quality of the work it is attempting; and 
those who have studied the Bulletins which have been issued dur- 
ing the year by Mr. Shafroth’s office have some inkling of the 
tremendous value of the contribution which he has so generously 
and intelligently made. 


Thus far I have assumed that, in form, we already exist as an 
organization, which, at most, lacks only a driving determination 
to set it smoothly and efficiently in motion. This, I know, is a 
violent assumption. Much consideration, reflection and corre- 
spondence must ensue before we can grow into anything resem- 
bling a working national body. Furthermore, we should be most 
unwise to be precipitate. We must heed the warning of our own 
history. In the beginning I suggested that the idea responsible 
for the Conference here assembled was new and virgin. Actually, 
I think this is so, though technically it is, of course, not true, for 
the same urge has heretofore given birth to National Conferences 
of Examiners more than once. In 1898 only twelve states had 
Boards of Examiners, but eleven of them sent representatives to 
a meeting. At that time, and again at a similar Conference in 
1904, announcement was made that a permanent organization 
would be formed, and in 1910, 1914, and 1916 there were gestures 
to the same effect. None of these efforts came to anything. But 
conditions have changed since 1916. As Mr. Shafroth has pointed 
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out, every state but one now has a Board, which is alive and active- 
ly interested in the type and kind of examination given by other 
Boards, and particularly in the actual results accomplished by 
other Boards. Furthermore, until we can grow in strength and 
stature, his office is available to us as a focal point at which to 
consolidate our energies and to initiate our plans. 


It is true that to build a machine one must first size up the 
parts. Before we can successfully organize, some attention, be- 
yond hortatory shouts, will have to be given to the individual sit- 
uation of each of us. In our work differences in geography, in 
population, in local social needs and traditions, have expressed 
themselves, and will continue to express themselves, in appar- 
ently different evaluations of our powers and obligation. This is 
a sufficient reason why our precise technique can never be uni- 
form, however conclusively abstract propositions may be demon- 
strated. Consider, for a moment, our situation. There are, in 
all, about 250 of us—a goodly congregation, if not a motley array. 
In 22 states the number of applicants examined averages less than 
100 annually, and in 13 of these the examination is given to only 
ten men, on the average. Of the remaining states there are 20 
whose Boards are confronted by about 300 applicants per year, 
but there are still six which must deal with more than 1,500. That 
is quite a spread. It is paralleled by the varying density of the 
number of lawyers, which is three times as great, per capita, in 
some parts of the country as in others. Local traditions, too, are 
firmly rooted. Some Boards, for years, have been admitting, reg- 
ularly, more than 80% of all who apply; others, less than 40%. 
In most states there is no appreciable change, year after year, 
in the percentage admitted. Sudden changes call for explana- 
tions; adherence to traditions does not, and, being human, we tend 
to be defensive. The whole picture is, indeed, a mosaic. The ap- 
pointing power, in a fourth of the states, believes that Examiners 
should serve without compensation. Doubtless any of us should, 
for a limited time, at least, be willing to make the contribution to 
our profession which is thus implied. But an organization for 
examining students is like any other educational endeavor. To be 
fully developed it has to be adequately financed. Perhaps, if this 
Conference does nothing more, it can do a little missionary work 
in behalf of our underpaid brethren. 

It can do that, and a great deal more. It is true that the 
factors mentioned, and the contrasts inherent in our several situ- 
ations, which have here been described with such harsh realism, 
exist. They exist, and have given rise to a popular and profes- 
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sional impression, in some quarters, that our jobs are casual, and, 
of necessity, primarily provincial. This impression has had its 
influence upon us. But admission to the Bar can never be a 
casual matter, nor yet one of solely provincial significance, even 
though a mere handful apply. As to that fact there can be no 
compromise. Hither it is wholly true, or it is false. If it is ac- 
cepted as true, the loose, unquestioning ideas, which have tended 
to breed a quality of insularity into our thought, vanish. The 
contrasts in our situations and traditions cease to dominate and 
become merely details of a working plan. Realism is not without 
its uses. It is the best tool a good builder has. Besides defining 
difficulties, it properly proportions them. 

We shall have use for it even after we have succeeded in or- 
ganizing our own work. Our greatest contributions to the cause 
of legal education, and to our profession, will not be made until 
we have succeeded in cooperating with other bodies whose ideals 
are, ultimately, the same as ours. We must recognize their lim- 
itations as well as their potentialities, for they, too, have been 
beset by the same forces of diversification which have tended to 
scatter our energies. The picture is, again, a mosaic, but it should 
stimulate in us neither dismay nor an easy optimism. It is best, 
perhaps, to try to define conditions exactly as they exist today, 
but to preserve a balanced judgment as to the possibilities for 
tomorrow. 

To begin with, as Mr. Alfred Z. Reed, in an unpublished 
memorandum, has pointed out, there exist at present, a great 
number and variety of organizations whose objective is the im- 
provement of the law, or the lawyer. How shall we co-ordinate 
their activities? It is true that they are all bent upon the Lord’s 
work, but their aspects are many and varied. They range all the 
way from the Law Institute and the Commercial Law League, 
which would improve the functioning of the law, to the Judicature 
Society and the Association of American Law Schools, which 
would do as much by the lawyer. A certain amount of confusion 
inevitably results. The solution of a general problem, such, for ex- 
ample, as: ‘‘What should comprise the education of an applicant 
for admission to the Bar?’’ is apt to develop somewhat in this 
fashion: The Court promulgates Rules which outline what the 
requirements in fact shall be. The American Bar Association and 
the Association of American Law Schools publish a formula 
setting forth what they ought to be. A Committee of an indi- 
vidual Bar Association, with an eye to urban complexities, takes 
a position intermediate between the Rules and the formula, which 
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has some of the earmarks of a compromise, but, at least, is appro- 
priate locally. Some law schools, which have little connection, and 
less influence, with the Committee, attack its position; others ap- 
plaud it. Occasionally, the State Association takes a hand, and 
with a very small part of the profession assembled, or heard from, 
passes a resolution. As Mr. Reed has remarked: ‘‘If the Court or 
the Examiners value the advice of the legal profession in regard to 
their problems, they must be a bit bewildered as to what the pro- 
fession wants—if anything.”’ 


The difficulty in obtaining a consensus of professional opin- 
ion upon any proposition less broad than the one instanced is 
even greater, for we lack the means of capturing the attention 
of the Bar of a state, or of the nation, when we want it. Problems 
such as the development of an efficient working relationship be- 
tween examiners, schools and associations; the diploma privilege 
for approved or supervised schools; some sensible definition of 
clerkship; regional examinations, and many another, await solu- 
tions which should be substantially national and broadly profes- 
sional, not local. They should not be left to individual schools, 
nor individual Boards, nor individual Courts alone, and they need 
not be. They need not be, if we have regard for the basic truths 
adverted to before. We have only to appreciate that the core of 
the problem is a readjustment of the significances involved, and 
an emancipation from the domination of old ideas half thought 
out; old inertias, old timidities. A healthy realism will again 
show us difficulties to be overcome before any kind of unity of 
action or orchestration of effort can take place, but again it will 
show us those difficulties truly proportioned. There is no reason 
whatsoever why detail of plan and operation should confound 
large objectives which are wholly feasible and desirable. 


Any of the subjects or problems mentioned in this paper 
could be studied by this Conference which could then make its 
findings and recommendations to a central body such as the Legal 
Edueation Section. Such recommendations would be of first im- 
portance. Make no mistake on that point. An active and indus- 
trious National Association of Bar Examiners has a distinguished 
role to play. Indeed, without the benefit of its experience and its 
findings no advancement in the whole field of legal education can 
take place entirely free from guess work. The law schools through 
their Association or through a general questionnaire, could do the 
same. The Section could insure publicity and debate, and, through 
the Assembly, the Local Councils and the Conference of Bar As- 
sociation Delegates of the American Bar Association, could de- 
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velop a thorough cross-section of professional opinion, within a 
comparatively short time. ‘‘Would not a reeommendation,’’ says 
Mr. Reed, ‘‘which might thus emerge in its final form, be more 
likely to be approved by state and local associations, and to result 
in action by legislatures and courts, than the impatient efforts of 
unrelated agencies, each trying to short-cut everything because 
each is so perfectly sure it is right?’’ It does not seem hard to 
agree with him. 


To be sure, such an idea implies a degree of professional in- 
tegration beyond anything we now have, an idea indeed, itself not 
everywhere welcome. Integration, however, is not quite so far 
away as some may think. We are rapidly being compelled to in- 
tegrate by outside forces, most of which are ultimately economic, 
and, correspondingly powerful. We live in an age in which groups 
compete and individuals fall into line. The unit of thought is now 
some multiple of the individual; the unit of action, some consol- 
idation of individual energies. The logic of events, in this new 
and crescent day, compels it. From this logic we shall not eseape. 


Do we want to escape it? Ido not think we do. As we do our 
part we shall see other agencies, each with its special contribution 
to make, doing theirs. Nodding acquaintance will ripen into 
friendly partnership. New patterns of thought, and, then, of ac- 
tion, will emerge, over-mastering old difficulties. And if we build 
well, our reward shall be a sense of achievement, and of satisfac- 
tion, beyond that which any of us, individually, can possibly hope 
to attain. Whether we shall build is a question, to be answered, 
in the first instance, by you who have assembled here today. 





Conference at Atlantic City 


The first meeting of The National Conference of Bar Exam- 
iners was held in Atlantic City, September 16, 1931, in connection 
with the annual meeting of the American Bar Association. Its 
calling was due to the action of the Council on Legal Education 
and Admissions to the Bar of the American Bar Association, 
whose Chairman, George H. Smith of Salt Lake, last year ap- 
pointed a committee to bring together a representative group of 
Bar Examiners and form an organization if they so desired. Mr. 
Philip J. Wickser, Chairman of this committee, together with 
Mr. Will Shafroth, Adviser to the Council on Legal Education, 
made arrangements for that meeting and the program which was 
there carried out. 
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When Mr. Wickser called the meeting to order, official rep- 
resentatives from the Boards of half the states were present, and 
many other jurisdictions were represented unofficially. 

After the calling of the roll, the Chairman gave his address 
on ‘Ideals and Problems for a National Conference of Bar Ex- 
aminers,’’ which is reprinted in this issue. He was followed by 
Dean Herbert F. Goodrich of the Law School of the University of 
Pennsylvania, President of the Association of American Law 
Schools, who had a very interesting paper entitled ‘‘ Bar Exam- 
inations and Legal Edueation.’’ The third speaker on the pro- 
gram was Mr. Stanley T. Wallbank of the Colorado Board of 
Examiners, who dealt with ‘‘The Function of Bar Examiners’’ 
in a way which held the close attention of those present. Several 
resolutions were introduced, including one by Mr. A. G. C. Bierer, 
Jr., of Oklahoma, to the effect that it was the sense of the meeting 
that an examination in or separate questions on professional 
ethies should be included in bar examinations, which was referred 
to the Executive Committee, and one by Mr. John Kirkland Clark 
of New York requesting the Carnegie Foundation for the Ad- 
rancement of Teaching to compile certain statistics dealing with 
admissions to the bar, which was passed. 

A committee on organization proposed the following simple 
plan for the structure of the Conference, which was unanimously 
adopted: 

“BE IT RESOLVED (1) that a permanent organ- 
ization be formed, to be known as The National Confer- 
ence of Bar Examiners, for the purpose of inereasing the 
efficiency of the state boards in admitting to the bar only 
those candidates who are fully equipped both from a 
standpoint of knowledge and of character to serve as 
lawyers, and also to study and to cooperate with the other 
branches of the bar in dealing with problems of legal edu- 
eation. 

(2) <All members of boards or committees of law 
examiners or character committees of the various states 
shall be entitled to be members of the Conference, and 
shall become such members when in attendance upon its 
meetings. 

(3) The Conference shall meet annually at the time 
of the meeting of the American Bar Association, and at 
such other times as may be determined by the Executive 
Committee and all such state boards and committees shall 
he urged to send representatives. 
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(4) The officers of the Conference shall be a chair- 
man and a seecretary-treasurer, who shall be elected an- 
nually and shall serve until their suecessors are elected 
and qualified. Four members shall be appointed by the 
chairman each year who, together with the chairman, his 
predecessor in office and the secretary-treasurer, shall 
serve as an executive committee until their successors 
have been appointed. 

(5) <All members of the Conference shall have the 
right to vote. 

(6) The raising of funds for carrying on the per- 
manent organization of the Conference shall be in the 
hands of the executive committee and the state boards are 
urged to contribute toward that expense when called on 
by the executive committee. Each state board is urged to 
make provisions for the paying of at least part of the ex- 
penses of one or more representatives to each meeting of 
the Conference.”’ 

The officers elected for the coming year are: Chairman, 
Mr. James C. Collins, Chairman of the Rhode Island Board of 
Examiners, and Secretary-Treasurer, Mr. Will Shafroth, Adviser 
to the Council on Legal Education and Admissions to the Bar of 
the American Bar Association. The remaining members of the 
Executive Committee appointed by the Chair are: Mr. A. G. C. 
Bierer, Jr., of Oklahoma, Mr. Stuart B. Campbell of Virginia, 
Mr. Philip J. Wickser of New York, Mr. Stanley T. Wallbank 
of Colorado, and Mr. Charles P. Maxwell of Pennsylvania. 

The Conference adjourned at 1:15 p. m. after meeting all 
morning to permit the examiners to attend the meeting of the 
Section of Legal Education and Admissions to the Bar during the 
afternoon. In the evening three interesting round table discus- 
sions, with attendance of from 15 to 35 each, were held. 

Dean Paul Shipman Andrews of the University of Syracuse 
Law School presided at a round table on the subject of ‘‘Char- 
acter Examination of Candidates for Admission to the Bar, Stan- 
dards of Ethies, and the Junior Bar Plan,” and was assisted by 
Mr. Morris Duane of Pennsylvania and Mr. George A. Spiegel- 
berg and Mr. Lloyd N. Seott of New York. Other speakers in- 
cluded Mr. Walter L. Anderson of Nebraska, Mr. William A. 
Hayes of Minnesota, Mr. Douglas Arant of Alabama, Mr. George 
H. Smith of Utah and Mr. W. E. Stanley of Kansas. 

Mr. Charles P. Megan of Illinois presided at a round table 
on the subject of ‘‘Re-Examinations, the Problem of Repeaters, 
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the Overcrowding of the Bar, and Aptitude Tests,’’ and was as- 
sisted by Mr. Albert Crawford of Yale University, Mr. A. G. C. 
Bierer, Jr., of Oklahoma, and Mr. Rollin B. Sanford of New York. 
A number of others spoke but their names are not given in the 
transcript of the proceedings. 

Mr. James C. Collins of Rhode Island presided at a round 
table on the subject of ‘‘The Essay Type of Question and Oral 
Examinations,’’ and was assisted by Mr. Stuart B. Campbell of 
Virginia and Mr. John Kirkland Clark. Other speakers included 
Mr. Charles P. Maxwell of Pennsylvania, Mr. Oscar G. Haugland 
of Minnesota, Dean Herbert F. Goodrich of the University of 
Pennsylvania and Mr. Stanley T. Wallbank of Colorado. 

The interest in these round tables was evidenced by the fact 
that despite the strenuous day, a number of the examiners re- 
mained until midnight. 





Problems for the Conference 


In the addresses which were given at The National Conference 
of Bar Examiners and in the articles which have been printed in 
this publication, it has been emphasized that one of the principal 
things which a permanent organization can accomplish is the set- 
ting up of a central bureau which will make the information and 
experience of all boards available to any ene board. The word 
‘‘elearing-house’’ has been frequently used. To illustrate what 
is meant by this, several instances will be given of inquiries re- 
ceived by the Secretary and how they have been handled. 


On October 12 the following inquiry was received from a 
-member of a State Board of Examiners: 


‘‘Our Board of Examiners until 1931 examined upon 
eight subjects—had a passing grade of 75—and a rule 
that if a candidate fails in more than three subjects that 
he be not recommended for admission even though his 
average is 75 or better. 


‘In 1931 the Board adopted the plan of examining 
upon twenty-four subjects, the eight active Examiners 
each taking three subjects, but designating his subjects 
as a Division, such as Division 5. A question has now 
arisen over a proposal to abolish the old rule respecting 
failure in more than three subjects, which are now Divi- 
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sions, and substituting in its place a rule that if a candi- 
date fails to make a grade of 70 in each of four or more 
Divisions, that he be not recommended for admission, 
even though his average upon all eight Divisions is 
above 75. 


‘**Postponement of final action upon the proposal has 
been obtained on the plea that some guidance and valu- 
able information might be obtained from the Conference. 
We hope this is possible. Will you be good enough to 
see what you can do for our Board on this proposition ?’’ 


Since the rules do not generally set out in detail the way this 
matter is handled in the various states, inquiries were sent to 
Boards of the following states: New York, Oklahoma, Rhode 
Island, Virginia, California and Pennsylvania. One of the re- 
plies received is quoted herewith: 

‘*No rule similar to this is in effect in our state. Our 
rule provides that the applicant must attain an average 
grade of 75% on twenty-two specified subjects (18 sub- 
jects for persons who began the study of law prior to 
June 22, 1930). Grades in each full subject have equal 
value, and there is no provision for rejecting an appli- 
cant whose average is over the mark, even though he fall 
far short in some subjects. 

‘*With reference to the advisability of such a rule 
as suggested, it seems to me that the experience of that 
State Board on how often the rule would be invoked in 
practice would have something to do with it. It would 
seem to me that a situation calling for the rule would be 
too exceptional to require a fixéd rule, and if the situation 
should frequently arise, I think it would direct the at- 
tention of the Board of Examiners to an enquiry into 
whether the examinations are sufficiently uniform and 
the grading standard sufficiently definite. 


‘If the Board finds it is facing this situation fre- 
quently, then I should think that such a rule would have 
a good, practical effect in guarding against too great re- 
sults from over-grading in some subjects, or too much 
emphasis on some good papers where the applicant was 
not generally well prepared. 

‘*Our experience has brought us up against this dif- 
ficulty only on certain occasions when a particular exam- 
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iner has graded with too lavish liberality on an easy sub- 
ject, the worst offender being Legal Ethics. Otherwise, 
our grades usually run nearly enough uniform that our 
work would not require a rule such as suggested. 


‘‘My own view is that some distinction in values 
might well be made between the fundamental and the es- 
sential subjects, such as contracts, torts and real and per- 
sonal property, and certain less essential subjects, thus 
helping to insure at least a good foundation in the law in 
each applicant admitted. That course involves too many 
practical difficulties and too much experiment to be of 
any use as a suggestion here. 


‘*Finally, the rule suggested would have at least the 
two merits of raising the admission standard somewhat 
and giving additional assurance that successful appli- 
cants are thoroughly well grounded. If the Board’s ex- 
perience shows a situation calling for this rule to arise 
often enough, I would recommend its adoption. If it 
would reach only the very exceptional case, I would 
recommend leaving it out, in the interest of greater sim- 
plicity and definiteness in the examining machinery.”’ 


Another reply—received from the Secretary of the Pennsyl- 
vania Board—follows: 


‘‘The bar examinations in Pennsylvania have never 
been divided into subjects. In our circular we have 
specified twenty subjects on which a candidate is expected 
to be prepared. You will note that our examination com- 
prises forty questions, but you will also note that there 
has been no attempt to apportion two questions to each 
subject. Some subjects have been ignored and others 
have been given three questions. I feel that I can do no 
better than to quote part of a letter of the late Mr. Doug- 
las (former Secretary of the Pennsylvania Board) to 
the Chief Justice of Pennsylvania in answer to the Chief 
Justice’s inquiry as to whether particular credit would 
be given where the candidate obtains satisfactory marks. 
in a particular subject, although he fails in other sub- 
jects: 

‘T note the suggestion regarding passing or 
conditioning candidates in particular subjects in 

the final examinations, as is done in the prelim- 
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inaries. My own present view may be colored 
somewhat by a liking for the established order, 
but the suggestion does not particularly appeal 
to me, for at least two reasons. First, the final 
examination covers some twenty subjects or sub- 
divisions of the law. Altogether forty questions 
are given, ten for each of the four four-hour ses- 
sions. The forty questions are not evenly divided 
among the twenty subjects. For example, there 
are usually three or four questions in the more 
important branches, and perhaps only one in a 
less important branch. While some of the 
branches could be grouped under a single head- 
ing, the answers to four or five questions would 
hardly so adequately reflect the student’s know- 
ledge of the branches thus grouped as to justify 
passing him specifically in the given subjects. 
On the other hand, if the number of questions 
is increased, the student will not be able, for 
lack of time, to give as well reasoned and infor- 
mative answers as we are accustomed to get with 
the present limit of ten questions to a session. 


‘My second reason contra is this: Necessarily, 
or at least with good reason, the law is classified 
and taught by subject. But our final examina- 
tion is primarily a test of the candidate’s fitness 
to practice law—to handle the eases of clients 
as they come to him in his office. The client does 
not know, and is not concerned with, subdivi- 
sions of law. He merely states the facts of his 
ease, as, in compressed form, most of our ques- 
tions do. Is it not more practical and desirable 
to put the questions as they will arise in prac- 
tice, and thus test the student’s ability both to 
allocate the questions to the respective branches 
of the law, as well as to reason out the answer ?’ 


“‘T would certainly reeommend that the bar exam- 
ination be considered as a whole, without separation into 
subjects or divisions, and that a candidate be required to 
obtain a satisfactory mark on the whole examination ir- 
respective of what subjects he has failed or passed.’’ 
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Another inquiry was received from Mr. Clarence A. Lightner, 
Chairman of the Michigan Board, who desired information in 
reference to the character of an attorney from one of the southern 
states. He wrote to the Secretary of the Conference on the matter 
and the latter sent out letters of inquiry, which it is hoped will 
produce the desired information. 


In a state where the rules of the Board of Bar Examiners 
are being revised, inquiry was made as to the procedure and rec- 
ommendations in the following regards: 


(a) As to pre-legal education, and how the extent 
thereof is determined: what examination is made and by 
whom; 

(b) What evidence is required of legal study in 
private offices and in non-recognized law schools; system 
of registration; 

(ce) Age and residential requirements ; 

(d) Provisions for the admission of foreign attor- 
neys. 


In reply the rules of a number of states were quoted, copies 
of rules from other states were sent, and the inquirer was put in 
touch with another board which is considering somewhat the 
same problems. 


These are not set forth as model solutions but merely to il- 
lustrate in what kind of thing the office of the Secretary can be 
of help. 


Most boards of examiners have no paid stenographic assist- 
ance, and the following up of such matters as character inquiry 
becomes a heavy burden on the Secretary of the board, who is 
hardly ever adequately compensated for the work he puts in. If 
the Secretary of the Conference can do some of this work, his 
office will be performing part of its function as a clearing house. 


Inquiries addressed to Mr. Will Shafroth, Secretary of The 
National Conference of Bar Examiners, 730 Equitable Building, 
Denver, Colorado, will receive prompt attention. 





Suggestions as to what should be included in this monthly 
bulletin will be welcomed, as well as articles on subjects of in- 
terest. Short paragraphs telling of changes in rules or in per- 
sonnel of the various boards will be gratefully received by the 
Editor and would seem to have a place in such a publication as this. 
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